
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 
 

CASE NO.:PFA/WE/13/98/LS   
In the complaint between: 
 
M S Strydom Complainant 
 
and  
 
C ape Technikon                                                 Respondent 
 
DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 
1956  
  
 
This is a complaint lodged with the Pension Funds Adjudicator relating to the 

establishment of the new Cape Technikon Retirement Fund (ACTRF@) and the alleged 

misrepresentation by the second respondent as to the comparative benefits which 

members would receive if they transferred to the CTRF. 

 

When the complainant commenced employment with the Cape Technikon he 

simultaneously became a member of the Associated Institutions Pension Fund (AIPF) 

which was compulsory for all full time employees of the Technikon.  

 

The possibility of privatising state pension funds came under review in 1989 and as a 

result of investigations conducted by the Robson and Korsten Commissions 

respectively, regulations under the Associated Pensions Fund Act No 41 of 1963 

pursuant to that end were promulgated. The regulations permitted any associated 

institution to withdraw from the state-run Associated Institutions Pension Funds and 

establish their own pension, provident or retirement annuity fund in terms of the 

Pension Funds Act of 1956.  

 

In terms of the aforementioned regulations, the Cape Technikon decided to offer its 

employees the choice of withdrawing from the AIPF and transferring to the Cape 

Technikon Retirement Fund (CTRF), a defined contribution provident fund to be 

established with effect 1 December 1994. 
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An information document (Athe Information Document@) was furnished to all members 

of the AIPF wherein they were invited to attend detailed audio-visual presentations by 

Alexander Forbes, the appointed administrators of the new fund, and to avail 

themselves of the opportunity of individual counselling with consultants from Alexander 

Forbes.  

 

The Information Document gave members one of three choices. Firstly they could elect 

to remain in the AIPF. Secondly they could elect to join the CTRF for benefits to be 

earned from 1 December 1994, but leaving the benefits earned to date in the AIPF and 

becoming a dormant member thereof. Finally, they could elect to transfer benefits out 

of the AIPF and pay them into a preservation fund or into the CTRF and earn future 

benefits in the CTRF. 

 

The Information Document stated that the transfer value which members would receive 

from the AIPF on withdrawal would be the value of the benefits earned to the date of 

transfer of those funds, as determined by the actuary, reduced by the level of 

underfunding in those funds at the time of transfer. The Technikon assumed a level of 

funding in the AIPF of 60% at this stage but informed members that the actual figures 

would only be known after the date of transfer. 

 

The Information Document stated that in order to account for the underfunding in the 

AIPF, the Technikon would pay monies into an Additional Retirement Account (AARA@). 

The amount allocated to each member in the ARA would be the amount required for 

the member to be reasonably certain that the benefits arising at retirement together 

with any amounts transferred to a preservation fund were greater than the value of the 

benefits available from the current funds. 

 

In addition to the Information Document, members were sent a Benefit Illustration 

Certificate (ABIC@) which indicated an estimated transfer value for that member from the 
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AIPF and the amount to be paid into the ARA on his behalf. The complainant=s transfer 

value was quoted as R636 071 and his ARA as R238 855. On transfer to the CTRF the 

complainant actually received R755 281 as a transfer value and R243 656 as an ARA 

amount. 

 

Also incorporated in the Information Document was a schedule headed AComparison of 

the Various Benefits of the AIPF and the Cape Technikon Retirement Fund@. Under the 

heading AWhat is my retirement benefit?@, it stated that a member=s retirement benefit 

under the CTRF would comprise his AEmployee=s Account@ (being his contributions 

transferred from the AIPF and investment growth thereon), his Employer=s Account 

(being the Cape Technikon=s contributions in respect of the employee and investment 

growth thereon) and, from age 50 onwards, either whole or in part, a member=s ARA 

would consist of >an additional amount that has been calculated to result in your 

retirement benefits being more or less equal to those you could have expected under 

the AIPF=. 

 

The complainant elected to transfer his entire pension out of the AIPF and became a 

member of the CTRF in December 1994. 

 

In July 1995, the complainant was considering retirement and requested the actuaries, 

Ginsburg Malan & Carsons, to calculate the benefit he would receive in the CTRF if he 

retired on 31 December 1996. According to the complainant, the Ginsburg report 

showed that the gratuity amount in the CTRF was R30 000 less and the annual 

pension 26% lower than it would have been had he stayed in the AIPF and for this 

reason the complainant decided not to retire at that stage. He is still employed by the 

Cape Technikon. 

 

Complaint  

 

The first aspect of the complaint is that the Technikon misrepresented to the 
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complainant that he would receive the same or a better benefit if he transferred out of 

the AIPF to the CTRF and that he was induced thereby to transfer. It is common cause 

that the complainant would have been better off had he remained in the AIPF. This was 

due to the fact that after members had elected to transfer to the CTRF, a large 

government subsidy was given to the Technikon for the purpose of increasing 

employee salaries and thereby redressing past imbalances in the academic sphere. 

With effect from 1 April 1995, salaries were increased by 15,5 % and with effect 1 April 

1996, by 14,5%. By virtue of the formula used to calculate benefits in a defined benefit 

fund, the effect of these salary increases on the AIPF was that benefits to which its 

members became entitled were significantly increased. 

 

The complainant states that at the time he had to make an election whether or not to 

join the CTRF, he was 58 years of age. Therefore his main concern was whether the 

CTRF offered retirement benefits that compared favourably with that of the AIPF. 

 

The BIC describes the ARA as Aan additional amount that has been calculated to result 

in your retirement benefit being more or less equal to those your could have expected 

under the AIPF@. In addition the Information Document refers to the ARA allocated to 

each member as Athe amount required for that member to be reasonably certain that 

benefits arising at retirement from the CTRF are of greater value than the benefits 

available from current funds.@ The comparison schedule also refers to the ARA as >an 

additional amount that has been calculated to result in your retirement benefits being 

more or less equal to those you could have expected under the AIPF and the 

investment growth declared annually be the Trustees=. 

 

The complainant argues that the abovementioned statements contained in the 

information documents sent to members constituted misrepresentation on the part of 

the Technikon in that he is significantly worse off having transferred to the CTRF than 

he would have been had he remained in the AIPF. The complainant concedes that no 

guarantees were given by the Technikon but asserts that in view of clear positive 
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statements in the information documents and verbal assurances given by actuaries 

and consultants of Alexander Forbes that his benefits in the CTRF would compare 

favourably with those in the AIPF, he decided to transfer. He states that at no stage 

was he advised to stay in the AIPF on account of his age and that in any event, he was 

assured that the ARA amount allocated to each member would make adequate 

provision for older members.  

 

In his complaint the complainant gives a figure of R1 688 515 as the value of his 

benefit as at 31 December 1997 had he stayed in the AIPF and a comparative value of 

R1 491 268 in the CTRF. It is not clear what these amounts represent but I assume the 

first figure is an actuarial reserve value and the second the amount available to 

purchase a pension on exit out of the CTRF. On this basis the complainant claims a 

loss of R197 247 for which he requests compensation from the Technikon. 

 

The second aspect of the complaint relates to the calculation of the Additional 

Retirement Account. According to the complainant, it was misrepresented to him that in 

calculating the ARA, a member=s final salary would be used. He refers for example to 

the BIC wherein it clearly states that >all benefits are expressed in terms of your current 

annual salary.= However it later transpired that in the calculation of the ARA, a modified 

salary based on average salary two years prior to retirement was used. The 

complainant claims that had his final salary been used, he would have had an opening 

balance in the ARA of R315 400 whereas he only received R243 656. Thus he claims 

to have suffered a loss of R71 744 in respect of his ARA as at 30 November 1994. To 

this he then adds an amount to account for the dividends achieved by the CTRF to 

arrive at a total loss of R114 000 in the ARA. 

 

The response to the complaint takes the form of a report prepared by the CTRF=s 

actuary, a report on the logistics of setting up the new CTRF and an opinion from 

counsel. I refer to all three in my analysis which follows. 
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Analysis 

 

In order for the complainant to succeed on the first leg of his complaint, he must show 

that the fund in fact either guaranteed or misrepresented to him that if he transferred to 

the CTRF, he would receive the same or a better benefit as that to which he was 

entitled in the AIPF.  As stated, the complainant concedes that no guarantee was 

made. To succeed on the grounds of misrepresentation, the complainant must show 

that the respondent made an incorrect statement which induced him to transfer or to 

act differently than he would otherwise have done, resulting in prejudice to him. 

 

The actuary=s report argues that the Information Document sent to members at the 

inception of the new CTRF indicated that members who elected to transfer would carry 

the investment risk. The relevant part to which he refers reads: 

 
In a Defined Contribution Fund your benefits are equal to the moneys paid into the Fund by 

yourself and your employer together with the subsequent investment growth on these moneys. 

 

The actuary also refers to the BIC wherein it states: 

 
Your provident lump sum has been calculated assuming that investment returns exceed salary 

increases by 8% in the first year, reducing to 4% in the fifth year and thereafter. Higher returns 

will lead to greater benefits and lower returns to lesser benefits. 

 

I would agree that the above, whilst not emphasizing the point, certainly gave an 

indication to members that they would bear the investment risk in the CTRF. It was 

made reasonably clear that the eventual benefit from the CTRF would depend on the 

level of investment returns. 

 

In support of his claim of misrepresentation, the complainant refers to the Information 

Document wherein the ARA amount in respect of a member is stated to be >the amount 

required for that member to be reasonably certain that the benefits arising at retirement 
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from the Cape Technikon Retirement Fund ...... are of greater value than the benefits 

available from current funds=. He also quotes from the Comparison Schedule wherein 

the ARA is stated to consist of >an additional amount that has been calculated to result 

in your retirement benefits being more or less equal to those you could have expected 

in the AIPF=. 

 

These statements cannot reasonably be construed as a guarantee of any kind. It would 

appear that the complainant has misconstrued the quote in both the Information 

Document and the Comparison Schedule. The words do not constitute a guarantee or 

a representation that the benefit in the CTRF will not be less than that in the current 

funds. Rather they are an explanation as to the purpose of the ARA as being an 

amount to compensate to some extent for the deficit in the AIPF transfer value. The 

phrase >more or less= in the schedule quote reveals that it was not possible to compute 

the precise amount required to ensure that upon retirement the employee would be no 

worse off in the CTRF than in the AIPF. Thus it is highly unlikely that the Technikon 

would have been willing to make any guarantees in this regard and thus the 

probabilities are against the complainant that they did so. In fact, the phrase >more or 

less= was a clear indication to members that the CTRF could possibly result in a lesser 

benefit.  

 

Had the complainant remained in the AIPF, it is true that he would have been 

significantly better off. However this was not due to any misrepresentation by the 

Technikon inducing him to transfer but, as explained, the unexpected salary increases 

made possible by significant government subsidies granted to the Technikon which in 

turn increased benefits in the AIPF substantially. These increases were not reasonably 

foreseeable and therefore it cannot be said that the Technikon was negligent in making 

the assumptions they did in estimating the comparative benefits which members could 

expect to receive in the AIPF and CTRF respectively and not anticipating the better 

position in which the complainant would have found himself had he remained in the 

AIPF. In any event, it seems that the complainant did not fare too badly in the CTRF. 
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He moved to the CTRF with a transfer value of approximately R900 000 and on his 

own calculations this realized a benefit of approximately R1,4 million two years later. 

 

I now turn to deal with the complaint relating to the calculation of the ARA. 

 

The complainant alleges that the fund represented in the Information Document and 

BIC that in calculating the ARA, final salary would be used. For example he refers to 

the note in the BIC that >all benefits are expressed in terms of your current annual 

salary=. He also refers to the actuary=s report wherein it is conceded that it was not 

clear from the material sent to members that a so-called modified AIPF benefit which 

uses a member=s average salary would be targeted in the CTRF rather than the normal 

AIPF benefit which uses the final salary as at the date of retirement. The complainant 

asserts that the fact that average salary as opposed to final salary was used in the 

calculation of his ARA implied that his benefit as at 31 December 1996, the date on 

which he wanted to retire, was substantially less than he anticipated. He seems to 

imply that he might not have transferred to the CTRF if he had known the actual basis 

on which the ARA would be calculated. 

 

However I do not think that there was any clear indication by the Technikon that final 

salary would be used in the calculation of the ARA. The fact that the BIC states that 

current salary is used cannot reasonably be construed as a representation by 

respondent that the ARA amount will be calculated using final salary as opposed to 

average salary. In any event at the bottom of the BIC, there was a note in capital letters 

which read PLEASE NOTE THAT THIS CERTIFICATE IS FOR ILLUSTRATION 

PURPOSES ONLY. Therefore even if we were to accept that the statement in the BIC 

did amount to a representation that final salary would be used in the calculation of the 

ARA, the complainant cannot use it as a basis for a claim of misrepresentation. For the 

effect of the highlighted note was to inform members that they should use the 

information given as a guide only and not rely on the accuracy of figures and 

calculations. 
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I think that the only representation that the Technikon could be said to have undertaken 

towards the complainant in relation to his ARA was that it would make payments into 

the ARA for his benefit. As to the value of the payment promised, I think it was the 

value reflected opposite >ADDITIONAL RETIREMENT ACCOUNT= in the complainant=s 

BIC, that is, the quoted figure of R238 855. But I do not think that the undertaking 

made by the Technikon can be taken further and be said to include a promise that the 

ARA would be calculated on a specific basis. On transfer, the complainant received an 

ARA amount of R248 543 which was more than the amount reflected on his BIC. He 

also received a greater transfer value. Thus the representation made to the 

complainant in respect of his ARA underestimated his ARA value yet he was still 

prepared to transfer at that lesser value. The fact that he received a greater ARA value 

at the date of transfer makes it difficult to see how he has been prejudiced in any way. 

 

In any event, even if we were to accept that there was in fact a misrepresentation by 

the Technikon that final salary would be used in the calculation of the ARA, the 

question remains whether the complainant would then have elected not to transfer to 

the CTRF. In other words would the complainant have declined to transfer had he 

known the actual basis of calculation would be a two-year average salary. 

 

It should be borne in mind that in weighing up the different options, the complainant 

would have had regard not only to the comparative values of the respective retirement 

benefits, but also to the other implications of following the different options. For 

example the complainant would have had regard to the manner in which his retirement 

benefit would become available to him. In the pension fund, he would have been 

permitted to commute only one-third of his pension into cash and receive the balance 

as a monthly pension, whereas in the CTRF, he is permitted to commute his entire 

pension into cash. The complainant=s BIC reflected a CTRF provident lump sum of 

R1 000 845 which is a significant amount of money to receive in cash. The complainant 

would also have considered the contributions he would have to and could make for the 
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applicable death benefits, the benefits he would receive on becoming disabled, the 

benefits he would receive on resignation (in 1994, the complainant=s resignation benefit 

was quoted as R194 353 in the AIPF and R839 097.75 in the CTRF) and the possibility 

of early retirement under the CTRF. Another consideration would have been the 

underfunding in the AIPF which would have given rise to questions as to how the 

shortfalls in the AIPF would be funded and as to whether future benefits from those 

funds might not be in jeopardy as a result of underfunding. 

 

In light of the above the probabilities are that the complainant would have elected to 

transfer to the CTRF in any event even if he had been informed of the actual basis for 

the calculation of the ARA. Therefore the element of causation required before delictual 

liability can ensue is absent and thus the complainant would not have succeeded in a 

delictual claim of misrepresentation regarding the calculation of his ARA in any event. 

 

The complaint is accordingly dismissed. 

 

DATED at CAPE TOWN this 9th day of SEPTEMBER 1999. 

 

....................................................... 

JOHN  MURPHY 

PENSION FUNDS ADJUDICATOR 


